Questions on Waqf and Masjid
Dr.Khalid Yahya Blankinship

The following is based upon a dispute that occurred over the
management of a Masjid and School. Dr. Khalid Blankinship was
asked to provide this clarification on the Waqf and Masjid.

1. We have a Masjid and School on the same property with Articles of Incorporation for both.
Does our Masjid and School constitute an Islamic waqf together or collectively or not?

The bases (arkan) of the waqf are four things: the donor (waqif), the text or gist (sighah), the
donated object (mawquf), and the beneficiary (mawqaf ‘alayhi). Any Muslim institution possessing
these four characteristics, if it fulfills their legal conditions, must be considered a waqf and falls under
the rulings of waqf. The donor is defined as the person or group having legal ownership of the thing
to be donated and the legal competency to donate it. The text does not have to be a specific one,
although it could be. In the case of a masjid, it is enough that it is open for salat. That is, there does
not have to be any declaration, “This is a waqf,” for a property to be so constituted. The object of
the waqf must be real property, not usufruct. The beneficiary could be a specific person or persons,
ot it could be general, such as all of the Muslims, as is the case with a masjid. In such a case, the
beneficiary does not have to accept for the waqf to be valid. '

A waqf, and most especially a masjid, is considered deeded to Alldh, according to the verse,
“The masjids belong to Alldh, so do not call on anyone except Allah” (Qur’an 72:18). Commenting
on this verse, al-Qurtubi states that no Muslims have disagreed about masjids being Allah’s property
and about them being waqfs, as are bridges and cemeteries.” The hadith authorizing waqfs in general
is found in all of the Six Books as well as the Musnad of Ibn Hanbal. This hadith, reported with a
sahth isnad by ‘Abd Allah ibn ‘Umar, includes the ideas of permanent charitable donation of the
property and its inalienability, as well as a provision for its administration. The Prophet’s words are,
“If you like you can make the land into a permanent endowment and give its fruits in charity.”
‘Umar’s own conditions were that it not be sold nor given to anybody as a gift nor inherited, but that
its yield be given in charity to the poor, to relatives, for the freeing of captives or slaves, for Allah’s
cause, and to travellers and guests. He also specified that the manager of the endowment could take a
reasonable stipend from the endowment for his work for himself and to feed others provided that he
did not try to treat it as his own property.” Note that in this hadith, the Prophet (SAAS) implies that
‘Umar as donor retains control over the direction of the waqf, as is also shown by his own conditions
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that he laid down, but that now the waqf has to be used for the stated charitable purposes in
perpetuity.

Although the Articles of Incorporation of the Masjid and the School do not use the term
“waqf” nor an English equivalent such as “charitable endowment” or “charitable foundation,” such
usage is not a necessary condition for a property to be constituted as a waqf. In fact, these
documents could be described in Arabic as waqfiyyah documents, foundational documents of a waqf.
It should also be recognized, by the way, that the American laws governing tax-exempt organizations,
which prevent the real property of such organizations from being confiscated for non-payment of
taxes, in effect constitute a recognition of Muslim wagqfs by the state here, enabling the fulfillment of
a most important condition for waqfs in Muslim law: that they be inalienable.

In view of the language of the Articles of Incorporation of both the masjid and the school,
as well as the fact of this Masjid functioning as a public masjid for many years, the real property of
the two, both movable and immovable, certainly constitutes a waqf, or rather two waqfs.

2. Can a waqf be replaced, changed, or exchanged wholly or in part?

This question falls into several divisions. First, it must be considered whether the waqf is a
masjid or another type of property, for the rules for masjids differ and are more stringent.

Places where Muslims worship in jamé‘ah consist of masjids and musallds. A masjid
constitutes a masjid waqf while a musalla does not. For a property to become a masjid, it may be
declared and dedicated as such by a donor. Once the donor takes this step, the property becomes a
waqf belonging to Allah in perpetuity, and the donation cannot be taken back or otherwise alienated
after that. This is the general principle of masjid establishment.*

However, even if the donor makes no explicit statement dedicating or handing over the
property as a masjid, it still becomes one if it has public access, the adhan is called from it once, and a
single person makes salat behind the imam once. Indeed, the same single person making adhan and
then making salat once in the place with public access is sufficient to turn that property into a masjid.
But if that person is the donor of the property, then it does not become a masjid until at least one
other person makes salat there with the adhan. Upon this happening, the property becomes a masjid
and a waqf which cannot ever be revoked or taken back by the donor.’

On the other hand, if a person makes a habit of holding salat al-jama‘ah in a room of his or
her private residence but there is no public access, that room constitutes only a musalld, remains the
private property of the owner, does not become deeded to Allah, and does not constitute a waqf.
The difference between the two types of place of worship then is primarily a question of public
access to them.’

In the Hanafi school, a masjid generally should not be constituted only from the upper or
lower storey of a building, except where crowding makes this customary, as in the ancient cities of
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Baghdad and al-Rayy, according to Abl Yasuf and Muhammad ibn Hasan al-Shaybani.” But in Maliki
law, Malik stated that it is only disliked to build anything above a masjid, not to have structures built
under a masjid, which has no dislike in it.* Since our population today is many times the population
of those ancient cities, and since it is an established practice now in our country and in others to
constitute a masjid on one floor of a building, such dedications must be considered lawful and also
fall under the law of waqf.

A masjid should never be sold, even if it falls into utter ruin, because someone might still
make salat at the site.” In fact, Malikis, Hanafis and Shafi‘ls emphasize that even if the masjid has
fallen into ruin so that no one makes salat there, it still remains a masjid until the Day of Judgement
and all sale of it is invalid, except to sell part of it to widen a road of to expand another masjid."
According to the school of Malik, as represented by al-Nafrawi, a masjid can never become anything
else, and the contrary view endorsed by the Hanbalis is weak.!" Hanafis and the Maliki al-Khurashi
endorsed the idea of khul, namely that someone could build a building that would be his own on an
abandoned wagqf property provided that he payed a rent to the beneficiaries of the original wagf, as
the land remained waqf property in perpetuity and could not be alienated. This device was firmly
denounced by al-Dardir and other Malikis, however," and in any case was not intended to apply to
masjid waqfs. According to some of the Hanafis, the materials from the ruined building may be
retrieved and sold or transferred to another masjid provided the purpose is to benefit and facilitate
the worship of the people of a place by building or enhancing another masjid. This operation cannot
be undertaken without the approval of the gadi, however."

The Hanbalis are the only school which allows the sale of a masjid in certain cases, even
though their basic ruling, as in the other schools, prohibits selling a masjid. However, for Hanbalis, if
the masjid is no longer of any use to its people, as might be the case if it were beyond repair or if the
population had departed to another town, so that no one at all uses it, or if it is too small and cannot
be enlarged, it may be sold, the proceeds going to contribute to the construction of a new masjid in
another place."

In general, once a waqf is consituted, it may not be taken back nor replaced nor substituted
by anything else, including an equivalent or better property.'

A wagqf which is not a masjid may be leased out for a limited period according to the Hanafl
and Maliki schools, and for an unlimited period according to the Shafi? and Hanbali schools. The
Hanafis limit this period, with some difference of opinion among them, to one year if it concerns a

7 Ameer Ali, I, 398.

8 Sahniin ibn Sa‘id al-Tantkhi (d. 240/854), al-Mudawwanah al-Kubri, ed. by Ahmad ‘Abd al-Salam,
Beirut: Dar al-Kutub al-‘Ilmiyyah, 1415/1994, Vol. L, p. 197.

? Sahniin, IV, 259; Zarkashi, 345; Shihab al-Din Ahmad ibn Muhammad al-Makki Ibn Hajar al-Haytamf,
(909-974/1503-1567), Tuhfat al-muhtaj sharh al-Minh4j, Dar Thya’ al-Turath al-‘Arabi, Vol. VI, p. 283;
‘Adawi, II, 269; Ameer Ali, 1, 403.

' Shams al-A’immah Ab{i Bakr Muhammad ibn Ahmad al-Sarakhsi (d. 483/1090), al-Mabsiit, Dar al-
Ma‘rifah, Vol. XII, p. 42; Shams al-Din Muhammad ibn Ahmad al-Khatib al-Shirbini (d. 977/1557),
Mughni al-muhtdj ila ma‘rifat alfdz al-Minhaj, Beirut: Dar al-Kutub al-‘Ilmiyyah, Vol. III, p. 551;
Muhammad ibn Ahmad ‘Ilaysh (1217-1299/1802-1882), Fath al-‘Ali al-Malik fi al-fatwa ‘ala madhhab al-
imam Malik, Cairo: Mustafa al-Babi al-Halabi, 1378/1958, Vol. I, p. 147; Zuhayli, VIII, 219-220, 223-224.
' Abi al-‘Abbas Ahmad ibn Ghunaym al-Nafrawi, (d. 1125/1713), al-Fawakih al-dawéni ‘ala Risalat Ibn
Abi Zayd al-Qayrawani, Dar al-Fikr, Vol. I, pp. 165.

12 Zuhayli, VIII, 223-224.

13 Zuhayli, VIII, 220-221; Ameer Ali, I, 402-403.

'* Muwaffaq al-Din ‘Abd Alldh ibn Ahmad Ibn Qudamah al-Maqdisi (d. 620/1223), al-Mughni, Dar Thy4’
al-Turath al-*Arabi, Vol. VII, p. 368; Taqi al-Din Ahmad ibn ‘Abd al-Halim Ibn Taymiyyah, al-Fatdwa al-
kubra, Beirut: Dar al-Kutub al-‘Ilmiyyah, Vol. IV, p. 359; Mansir ibn Y{nus al-Buhiiti (d. 1051/1640),
Kashshaf al-qana‘ ‘an matn al-Igna‘, Beirut: Dar al-Kutub al-‘Ilmiyyah, Vol. IV, p. 297; Zuhayli, VIII,
226-2217.

15 al-Nafrawi, II, 160-161.

www.lamppostproductions.com


http://www.lamppostproductions.com/

building and three years if agricultural land. Contracts for longer periods are void because of fear that
the person leasing the property might come to see himself or be seen as the owner, such that the
wagqf might be illegitimately lost. The price of the lease also must be according to going market value,
and not artificially cheaper.'® The Malikis allow a lease of land for up to four years at market value (if
the beneficiaries are not specific persons, two years only if they are), and if the waqf is a totally ruined
property, longer, if it will benefit its reconstruction. But in the case of a building, they allow only one
year of lease if the beneficiaries are unspecified, as is the case with a waqf supporting a masjid, and
less then that if they are specific persons. Some Malikis have allowed these limits to be bent in the
case of necessity, however, as when a waqf has empty land that no one wants which produces no
income and someone comes along who offers to build a commercial building on the property
provided it is leased to him for a long time and/or at a nominal price.'” The Shafifs only require that
the property be leased at the going rate, and the Hanbalis do not even require that."

Masjids were often built with attached shops which were leased or rented to help support
the masjid. Such shops were not part of the masjid building. However, there is another area which is
outside of the masjid sanctuary but still part of the masjid called rahbat al-masjid, the masjid’s
courtyard or yard. Ibn Hajar al-‘Asqalani specifies that this area is patt of the masjid, can be used for
overflow worshippers, but also can be an area where one can conduct mundane conversations or
make announcements about lost animals.” According to al-Muwatta’, the rahbah is a place where
people can go to talk loosely, recite poetry, or raise their voices.”

Thus, a masjid which is still in use and to which any community appertains at all, even if very
small, cannot be changed, transformed, leased, or sold at all according to all the authorities. It must
remain a masjid, and the gadi should intervene to change its administration if the administrator is not
able to maintain it. However, part of a property on which a masjid is located could be leased out,
especially if that would help to maintain the masjid. If buildings, such leases should, in general, be
limited to one year at a time, although special circumstances might be taken into consideration to
allow a longer period. The only area which should not be altered or changed is the masjid itself, that
is, the sanctuary part where the salat is performed.

3. Can a waqf change from being a waqf temporarily and then go back to being one permanently?

According to the Hanafi, Shafi, and Hanbali schools, a waqf can only exist in perpetuity.
The Maliki school allows temporary wagqfs, but the period of time must be fixed and declared at the
time of the waqf’s establishment.”' If a wagf document states that the wagf is perpetual, then all
schools agree that that position cannot be changed or modified.

4. Is it acceptable in Islam to have a masjid or a Muslim community governed by a board of directors
or trustees instead of having an imam or a masjid amir as the sole and final authority making the
decisions of the masjid or community?
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Generally, the imam of a masjid is not an independent sovereign like a ruler. Rather, the
masjid should be under the general authority of the Muslim ruler. In Muslim countries, this remains
the case with state-owned masjids, which are the minority in a country like Egypt.

Most masjids, however, even in Muslim-majority countries are privately-endowed waqfs that
do not come under state administration, but rather are administered under the provisions established
by the donor in the document establishing the waqf. With respect to a wagqf, the powers of the ruler
or his judicial representative, the qadi, are somewhat limited by the rights of the donor to appoint
and to remove the manager (mutawalll or nazir) of the waqf, according to all the schools except the
Hanbalis, who give rule over the masjids to the ruler directly.”” According to the Hanbalis, the
specific beneficiaries of a waqf have the right to appoint the waqf manager, not the donor, because
the donor loses his ownership at the time of the donation and has no further say in it.* That is why,
for Hanbalis, masjids, which have no specific beneficiaries but rather all Muslims generally, are
subsequently to be administered by the ruler.

The waqf manager, if appointed by the waqif or donor, cannot be removed by the ruler or
the qadi, except on a charge of malfeasance or maladministration. Indeed, according to Ibn
Taymiyyah, the ruler must apply to the qadi to make such charges and can take no action against a
wagqf administrator himself.** According to all the schools, the waqf manager could be the donor
himself.” The manager himself may only appoint a successor if he has been explicitly granted this
power by the donor.*® Otherwise, the power to appoint the manager reverts to the qadi. The
administrator keeps his office for life, unless he or she is removed by the gadi for failing to uphold
his or her responsibilities or else resigns. If the donor does not appoint an administrator, then the
qadi appoints that official. When the qadi appoints the nazir, he may remove him or her at any time
without giving a reason.”” Normally, the donor will establish principles of succession of the managers
or administrators in the waqfiyyah document founding the waqf. In the Hanafi school, the donor
always has the right to appoint or remove the administrator, and that right automatically falls to the
executor (wasl) of the donot’s estate on the donor’s decease. For later Hanafis, the congregation of
the masjid eventually came to appoint the masjid administrator instead of the qadi, because of the
venality of the judges in the latter days.* This accords with the idea that, although a masjid is deeded
to Allah and is for all the Muslims, those who use it are more likely to take better care of it than a
more distant authority.

Also, the law explicitly states that a waqf administration may be collective, that is, it may be
vested in a board.” According to Ibn Hajar al-Haytami, if a waqf exists in a country with no Muslim
government, when the waqf manager or administrator dies, the local religious scholars (‘ulama’) and
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righteous Muslims (sulaha’) succeed to the supervision of the trust.” This text definitely endorses a
collective approach in the absence of a Muslim ruler.

Thus, in the United States at this time, in the absence of a Muslim ruler or government, each
masjid should be governed independently according to the rules of waqf. This means that the original
donor, donors, founder, or founders should set up the administration of the masjid in the
foundational document according to what is correct in the Qur’an and the Sunnah. Unless that
document somehow violates the rules given above, it remains valid. If a particular community has
established, even by custom, that its imam or amir is its supreme authority even over the waqf of its
masjid, his authority is valid within the rules of waqf. Thus, the imam may have the power over the
khutbahs and the policy of the masjid but not to sell the property. In general, the administration of a
wagf set up by the donor or donors cannot be changed except for malfeasance or maladministration
as determined by the Muslim qadi.

All this shows that it is essential at this time to document exactly how a masjid is to be
administered and exactly with whom the executive power resides.

5. Is there only one form of masjid and/ot community governance that is based on the Qur’an and
Sunnah? If so, what is it? And where does it exist today? Is it wrong or harim to have another form
if only one form is based on the Qur’an and the Sunnah, or are other forms permitted?

This is not the place to discuss the entire question of government and rule in Islam, which
would take a book. But something can be said about the status of masjids.

The governance of a public masjid, which is a kind of wagqf, differs from the government of
a community. A waqf, being real property and not persons, is only a part of a community and not the
community itself. Therefore, the hadith which states that if three Muslims are on a journey, they
should appoint one of them as their amir or commander,” does not apply to the organization of the
wagqf, while it may apply to a community at large. Rather, the administration of a waqf is governed by
its constitutional document expressing the wishes of the founder of the waqf. Its powers are limited
by the usual limitations of waqf administration to preserve the waqf, and, in the case of a masjid, also
by the rules governing masjids.

Because of the lack of a Muslim government or recognized judicial apparatus here, it is
important that each public masjid establishing a waqf write a foundational document specifying how
it is to be administered, and how its administrators’ successors ate to be appointed.
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